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DEFINITIONS APPENDIX

TECHNICAL INFORMATION AGREEMENT

Effective as of _________________________, 199__ TECHNOLOGY LICENSOR, a 

[State] corporation ("TECHNOLOGY LICENSOR"), having an office at [TECHNOLOGY LICENSOR'S ADDRESS]                                 , and a                                                                             corporation                                ("TECHNOLOGY LICENSEE"), having an office at [TECHNOLOGY LICENSEE'S ADDRESS] agree as follows*:

                                  ARTICLE I

                  TRANSFER AND USE OF TECHNICAL INFORMATION

1.01 Furnishing of Information

(a) 
Subject to prior receipt by TECHNOLOGY LICENSOR of the payment specified in Section 2.01, TECHNICAL INFORMATION constituting informative material shall be furnished to TECHNOLOGY LICENSEE. With the delivery of TECHNICAL INFORMATION, TECHNOLOGY LICENSEE shall also be furnished a list which identifies the TECHNICAL INFORMATION delivered. TECHNOLOGY LICENSOR, and TECHNOLOGY LICENSEE shall promptly notify each other of any inaccuracies believed present in the list. All information specified on said list shall be deemed to be a part of the technical information with the following qualification: if, within thirty (30) days after receipt of the list, TECHNOLOGY LICENSEE shall give TECHNOLOGY LICENSOR written notice specifying particular information identified therein which was not actually received, such specified information shall be deemed deleted from the list until such information is actually received by TECHNOLOGY LICENSEE.

(b) 
Section 1.01(a) does not apply to any TECHNICAL INFORMATION previously furnished for limited use to TECHNOLOGY LICENSEE. Any and all such previously furnished information shall be deemed also furnished hereunder to TECHNOLOGY LICENSEE as of the effective date hereof.

1.02 Non-Transmission

TECHNOLOGY LICENSEE agrees that it will not, without the prior written consent of TECHNOLOGY LICENSOR, transmit, directly or indirectly, the TECHNICAL INFORMATION or any portion thereof to any country outside of the AUTHORIZED COUNTRY.

1.03 U.S. Export Control

TECHNOLOGY LICENSEE hereby assures TECHNOLOGY LICENSOR that it does not intend to and will not knowingly, without the prior written consent, if required, of the Office of Export Licensing of the U.S. Department of Commerce, P. O. Box 273, Washington, D. C. 20044, transmit directly or indirectly:


(i) 
the TECHNICAL INFORMATION; or


(ii) 
any immediate product (including processes and services) produced directly by the use of the TECHNICAL INFORMATION; or


(iii) 
any commodity produced by such immediate product if the immediate product of the TECHNICAL INFORMATION is a plant capable of producing a commodity or is a major component of such plant;

to Afghanistan, the People's Republic of China, Iraq, Kuwait or any Group Q, S, W, Y or Z country (or any national or resident thereof) specified in Supplement No. 1 to Part 770 of the Export Administration Regulations issued by the U.S. Department of Commerce. In addition, if the immediate product of the TECHNICAL INFORMATION is a plant or a major component of a plant, TECHNOLOGY LICENSEE hereby assures TECHNOLOGY LICENSOR that any and all requirements of the Export Administration Regulations (including obtaining necessary assurances of licenses) will be satisfied with respect to any controlled commodity produced by such plant.

1.04 Grant

TECHNOLOGY LICENSOR grants to TECHNOLOGY LICENSEE a personal and nonexclusive right to use the TECHNICAL INFORMATION solely in the AUTHORIZED COUNTRY and solely for the manufacture in TECHNOLOGY LICENSEE's factories of articles specified in Section 2.02, and of maintenance parts therefor.

1.05 Procurement

(a) 
TECHNOLOGY LICENSOR grants to TECHNOLOGY LICENSEE a personal and nonexclusive right, as an attribute of the right granted in Section 1.04, to disclose to any supplier or prospective supplier in the AUTHORIZED


COUNTRY only those portions of the TECHNICAL INFORMATION which are necessary for the procurement by TECHNOLOGY LICENSEE of

(b) 
TECHNOLOGY LICENSEE agrees that it will not make any part of the TECHNICAL INFORMATION available to any such supplier or prospective supplier except on the agreement in writing (of which a copy will be furnished to TECHNOLOGY LICENSOR promptly upon its request) of such supplier or prospective supplier that it accepts as its own TECHNOLOGY LICENSEE's commitments under Sections 1.02 and 1.03 and the confidentiality obligations of Section 4.05(ii), that it will use all information received from TECHNOLOGY LICENSEE only for the purpose of supplying to TECHNOLOGY LICENSEE items of the type to be procured by TECHNOLOGY LICENSEE pursuant to Section 1.05(a), that it will promptly return or destroy each and every part of such information as directed by TECHNOLOGY LICENSEE, and that it will not cause or permit the transportation of any such information outside of the AUTHORIZED COUNTRY.

                                  ARTICLE II

                              FEES AND PAYMENTS

2.01 Initial Fee

In part payment for the rights granted hereunder by TECHNOLOGY LICENSOR to TECHNOLOGY LICENSEE, TECHNOLOGY LICENSEE shall pay to TECHNOLOGY LICENSOR, within thirty (30) days after the execution of this agreement by both parties, the sum of                        U.S. dollars ($        ), of which sum         U.S. dollars ($        ) shall be creditable with respect to fees that may become payable pursuant to Sections 2.02 and 2.03 on ITEMS SUBJECT TO FEE, but in no event shall such sum or any portion thereof by refunded to TECHNOLOGY LICENSEE.

2.02 Fees on Articles

TECHNOLOGY LICENSEE shall pay to TECHNOLOGY LICENSOR a fee on each article in a class hereinafter specified in this Section 2.02, and on each maintenance part therefor, which is an ITEM SUBJECT TO FEE. Such fee shall be determined by applying the rate which is hereinafter specified in this Section 2.02 for such class of articles to the FAIR MARKET VALUE of such article or maintenance part.


Articles
Rates

(in %)

Class (1)

Class (2)

2.03 When Payable

The fee specified in Section 2.02 shall become payable in respect of any ITEM SUBJECT TO FEE upon the first sale, lease or putting into use of such ITEM SUBJECT TO FEE.

2.04 Records and Adjustments

(a) 
TECHNOLOGY LICENSEE shall keep full, clear and accurate records with respect to all ITEMS SUBJECT TO FEE and shall furnish any information which TECHNOLOGY LICENSOR may reasonably prescribe from time to time to enable TECHNOLOGY LICENSOR to ascertain (i) which articles (and maintenance parts therefor) sold, leased or put into use by TECHNOLOGY LICENSEE are subject to the payment of fees to TECHNOLOGY LICENSOR, and (ii) the proper fee amounts due hereunder on account of the selling, leasing or putting into use of ITEMS SUBJECT TO FEE. TECHNOLOGY LICENSOR shall have the right through its accredited auditors to make examinations, during normal business hours, of all records and accounts bearing upon the amounts of fees payable to it under this agreement. Prompt adjustment shall be made by the proper party to compensate for any errors or omissions disclosed by any such examination.

(b) 
Independent of any such examination, TECHNOLOGY LICENSOR will credit to TECHNOLOGY LICENSEE the amount of any overpayment made in error which is identified and fully explained in a written notice to TECHNOLOGY LICENSOR delivered within twelve (12) months after the due date of the payment which included such alleged overpayment, provided that TECHNOLOGY LICENSOR is able to verify, to its own satisfaction, the existence and extent of the overpayment.

(c) 
No refund, credit or other adjustment of fee payments shall be made by TECHNOLOGY LICENSOR except as provided in this Section 2.04. Rights conferred by this Section 2.04 shall not be affected by any statement appearing on any check or other document, except to the extent that any such right is expressly waived or surrendered by a party having such right and signing such statement.

2.05 Reports and Payments

(a) 
Within sixty (60) days after the end of each semiannual period ending on June 30th or December 31st, commencing with the semiannual period during which this agreement becomes effective, TECHNOLOGY LICENSEE shall furnish to TECHNOLOGY LICENSOR a statement, in form acceptable to TECHNOLOGY LICENSOR, certified by a responsible official of TECHNOLOGY LICENSEE, showing all ITEMS SUBJECT TO FEE, by classes of articles, which were sold, leased or put into use during such semiannual period, the FAIR MARKET VALUES of such ITEMS SUBJECT TO FEE and the amounts of fees payable thereon. If no ITEM SUBJECT TO FEE has been so sold, leased or put into use, that fact shall be shown on such statement.

(b) 
Within such sixty (60) days, TECHNOLOGY LICENSEE shall, irrespective of its own business and accounting methods, pay in United States dollars to TECHNOLOGY LICENSOR the fees payable for such semiannual period as shown in the statement required by Section 2.05(a). Such statement, together with the payment for the fees shown therein, shall be sent to TECHNOLOGY LICENSOR at its address specified by Section 4.07. Any conversion to United States dollars shall be at the prevailing rate for bank cable transfers on New York City as quoted for the last day of such semiannual period by leading United States banks in New York City dealing in the foreign exchange market.

(c) 
Overdue payments hereunder shall be subject to a late payment charge calculated at an annual rate of three percent (3%) over the prime rate (as posted in New York City) during delinquency. If the amount of such charge exceeds the maximum permitted by law, such charge shall be reduced to such maximum.

2.06 Taxes

TECHNOLOGY LICENSEE shall pay any tax (and any related interest and penalties), however designated, imposed as a result of the existence or operation of this agreement including any tax which TECHNOLOGY LICENSEE is required to withhold or deduct from payments to TECHNOLOGY LICENSOR, except (i) any such tax constituting an income tax imposed upon TECHNOLOGY LICENSOR by any governmental entity within the United States proper (the fifty (50) states and the District of Columbia), and (ii), if the aforesaid office of TECHNOLOGY LICENSEE is located in a jurisdiction outside of the United States proper, any such tax imposed on TECHNOLOGY LICENSOR or any of its SUBSIDIARIES if such tax is allowable as a credit against U.S. income taxes of any of such companies. In the case of (ii), TECHNOLOGY LICENSEE shall furnish TECHNOLOGY LICENSOR with any evidence required by United States taxing authorities to establish that any such tax has been paid.

                                 ARTICLE III

                                 TERMINATION

3.01 Termination for Breach

If TECHNOLOGY LICENSEE shall breach this agreement, TECHNOLOGY LICENSOR may, in addition to any other remedies that it may have, at any time terminate all the rights granted by it hereunder by not less than two (2) months' written notice to TECHNOLOGY LICENSEE specifying any such breach, unless within the period of such notice all breaches specified therein shall have been remedied.

3.02 Survival

Any termination pursuant to Section 3.01 shall not affect TECHNOLOGY LICENSEE's rights and obligations with respect to any article made with the use of any of the TECHNICAL INFORMATION prior to such termination. In the event of such termination, TECHNOLOGY LICENSOR shall have no obligation to make any refund. TECHNOLOGY LICENSEE's obligations under Sections 1.02, 1.03 and 4.05(ii) shall survive and continue after any termination of rights under this agreement.

                                  ARTICLE IV

                           MISCELLANEOUS PROVISIONS

4.01 Agreement Prevails

This agreement shall prevail in the event of any conflicting terms or legends which may appear on the TECHNICAL INFORMATION.

4.02 Accuracy

TECHNOLOGY LICENSOR believes that the TECHNICAL INFORMATION is true and accurate, but TECHNOLOGY LICENSOR and its SUBSIDIARIES shall not be held to any liability for errors or omissions therein.

4.03 Nothing Construed

Neither the execution of this agreement nor anything in it or in the TECHNICAL INFORMATION shall be construed as:


(i) 
an obligation upon TECHNOLOGY LICENSOR or its SUBSIDIARIES to furnish any person, including TECHNOLOGY LICENSEE, any assistance of any kind whatsoever, or any information other than the TECHNICAL INFORMATION, or to revise, supplement or elaborate upon the TECHNICAL INFORMATION; or


(ii) 
providing or implying any arrangement or understanding that TECHNOLOGY LICENSOR or its SUBSIDIARIES will make any purchase, lease, examination or test or give any approval.

4.04 Disclaimer

AT&T and its SUBSIDIARIES make no representations or warranties, expressly or implied. By way of example but not of limitation, AT&T and its SUBSIDIARIES make no representations or warranties of merchantability or fitness for any particular purpose, or that the use of the TECHNICAL INFORMATION or any of it will not infringe any patent or other intellectual property right. AT&T and its SUBSIDIARIES shall not be held to any liability with respect to any claim by TECHNOLOGY LICENSEE or any third party on account of, or arising from, the use of the TECHNICAL INFORMATION or any of it.

4.05 Technology Licensee's Duties

TECHNOLOGY LICENSEE agrees:


(i) 
that TECHNOLOGY LICENSEE will not use any TECHNICAL INFORMATION except as authorized herein;


(ii) 
that TECHNOLOGY LICENSEE shall hold all of the TECHNICAL INFORMATION in confidence for TECHNOLOGY LICENSOR, shall not make any disclosure of any or all of such TECHNICAL INFORMATION to anyone, except to employees of TECHNOLOGY LICENSEE who have a need to know and to any others to whom such disclosure may be expressly authorized hereunder and is necessary to implement the use for which rights are granted hereunder, and that TECHNOLOGY LICENSEE shall appropriately notify each person to whom any such disclosure is made that such disclosure is made in confidence and shall be kept in confidence by such person; provided that TECHNOLOGY LICENSEE shall not be required so to do in respect of portions of the TECHNICAL INFORMATION, if any, (a) which TECHNOLOGY LICENSOR agrees in writing were previously known to TECHNOLOGY LICENSEE free of any obligations to keep confidential, or (b) which TECHNOLOGY LICENSOR agrees in writing have become generally known to the public, provided that such public knowledge was not the result of any act attributable to TECHNOLOGY LICENSEE, or (c) which TECHNOLOGY LICENSOR otherwise explicitly agrees in writing need not be kept confidential;


(iii) 
that, unless otherwise agreed to in writing by TECHNOLOGY LICENSOR, TECHNOLOGY LICENSEE will continue to pay fees and perform record-keeping and reporting obligations, in accordance with Article II, with respect to ITEMS SUBJECT TO FEE, notwithstanding any applicability of any exception of Section 4.05(ii) to any or all of the TECHNICAL INFORMATION;


(iv) 
that TECHNOLOGY LICENSEE will not, without TECHNOLOGY LICENSOR's express written permission, make or have made, or permit to be made, more copies of any of the furnished TECHNICAL INFORMATION that are necessary for its use hereunder, and that each such copy shall contain the same proprietary notices or legends which appear on the furnished TECHNICAL INFORMATION;


(v) 
that no right is granted herein to use any identification (such as, but not limited to, trade names, trademarks, trade devices, service marks or symbols, and abbreviations, contractions or simulations thereof) owned by or used to identify TECHNOLOGY LICENSOR or any of its SUBSIDIARIES or any of its or their products, services or organizations, and that TECHNOLOGY LICENSEE agrees it will not, without the prior written permission of TECHNOLOGY LICENSOR, (i) use any such identification in advertising, publicity, packaging, labeling or on any other manner to identify itself or any of its products, services or organizations or (ii) represent directly or indirectly that any product, service or organization of TECHNOLOGY LICENSEE is a product, service or organization of TECHNOLOGY LICENSOR or any of its SUBSIDIARIES, or that any product or service of TECHNOLOGY LICENSEE is made in accordance with or utilizes any information of TECHNOLOGY LICENSOR or any of its SUBSIDIARIES;


(vi) 
that all TECHNICAL INFORMATION shall be deemed the property of TECHNOLOGY LICENSOR, and upon any termination of all rights granted to TECHNOLOGY LICENSEE hereunder pursuant to Article III hereof, TECHNOLOGY LICENSEE shall immediately cease all use of the TECHNICAL INFORMATION and shall, as directed by TECHNOLOGY LICENSOR, promptly destroy or deliver to TECHNOLOGY LICENSOR each and every part specified by TECHNOLOGY LICENSOR of the TECHNICAL INFORMATION then under TECHNOLOGY LICENSEE's control; and


(vii) 
that TECHNOLOGY LICENSEE will not, without written permission from TECHNOLOGY LICENSOR, upon any sale, lease or other transfer of any manufacturing facility (including any testing facility) or part thereof, made with the use of any of the TECHNICAL INFORMATION, make any of the TECHNICAL INFORMATION (including but not limited to information relating to reassembly, installation, operation, maintenance or repair) available to the vendee, lessee or other transferee, and that, upon the original sale, lease or other transfer of each such manufacturing facility or part thereof, TECHNOLOGY LICENSEE will give notice in writing to TECHNOLOGY LICENSOR of the fact of such transfer, identifying the vendee, lessee or other transferee of such manufacturing facility or part thereof, and will give to such transferee the following notice in a written advice appropriately relating such equipment to such notice:



The transfer of this equipment shall not convey to any transferee any license or right, express or implied, under any patent issued in any country of the world. This is true whether or not the patented invention is directed to the structure or any portion of the structure of the equipment, and whether or not the use of the equipment necessarily requires the use of the patented invention or necessarily produces an article that embodies the patented invention.



TECHNOLOGY LICENSOR may be contacted with respect to the availability, if any, of licenses under relevant patents.



Upon any transfer of the equipment, the transferor shall give this notice (including this paragraph) to the transferee in writing, appropriately relating this notice to the equipment.

4.06 No Patent License

Nothing contained herein shall be construed as conferring by implication, estoppel or otherwise any licenses or right under any patent, whether or not the exercise of any right herein granted necessarily employs an invention of any existing or later issued patent.

4.07 Addresses

(a) 
Any notice or other communication hereunder shall be sufficiently given to the CORPORATION when sent by certified mail addressed to                                           (or, if no address is otherwise specified, to the CORPORATION's office above specified), or to TECHNOLOGY LICENSOR when sent by certified mail addressed to Contract Administrator, Intellectual Property, 10 Independence Boulevard, P. O. Box 4911, Warren, New Jersey 07060-0911. Changes in such addresses may be specified by written notice.

(b) 
Payments by the CORPORATION shall be made to TECHNOLOGY LICENSOR at the address specified in this section. Alternatively, payments to TECHNOLOGY LICENSOR may be made by bank wire transfers to TECHNOLOGY LICENSOR's account: [Account Name and Number and Name and Address of Bank]. Changes in such address or account may be specified by written notice.

4.08 Integration

This agreement sets forth the entire agreement and understanding between the parties as to the subject matter hereof and merges all prior discussions between them. Neither of the parties shall be bound by any warranties, understandings or representations with respect to such subject matter other than as expressly provided herein, in prior written agreements, or in a writing signed with or subsequent to the execution hereof by an authorized representative of the party to be bound thereby.

4.09 Nonassignability

The parties hereto have entered into this agreement in contemplation of personal performance by TECHNOLOGY LICENSEE and intend that the rights granted thereto hereunder not extend to other entities without TECHNOLOGY LICENSOR's express written consent. All of TECHNOLOGY LICENSOR's right, title and interest in this agreement and any rights granted to it hereunder may be assigned to any direct or indirect successor to the business of TECHNOLOGY LICENSOR as the result of any internal reorganization, which successor shall thereafter be deemed substituted for TECHNOLOGY LICENSOR as the party hereto, mutatis mutandis, effective upon such assignment; but neither this agreement nor any rights hereunder shall be otherwise assignable or transferable (in insolvency proceedings or otherwise) by either party without the express written consent of the other party.

4.10 Choice of Law 

The parties are familiar with the principles of New York commercial law, and desire and agree that the law of New York shall apply in any dispute arising with respect to this agreement.

4.11 No Sovereign Immunity

Where TECHNOLOGY LICENSEE is an agency or instrumentality of a state foreign to the United States of America, TECHNOLOGY LICENSEE hereby waives, with respect to actions relating to the subject matter of this agreement,


(i) 
any immunity from the personal and subject matter jurisdiction of courts of the United States of America or of the several states thereof; and


(ii) 
any immunity from attachment in aid of execution or from execution upon its property.

IN WITNESS WHEREOF, each of the parties has caused this agreement to be executed in duplicate originals by its duly authorized representative on the respective dates entered below.

TECHNOLOGY LICENSOR

By

Date

TECHNOLOGY LICENSEE

By


Title


Date


THIS AGREEMENT DOES NOT BIND OR OBLIGATE EITHER PARTY IN ANY MANNER UNLESS DULY EXECUTED BY AUTHORIZED REPRESENTATIVES OF BOTH PARTIES

                             DEFINITIONS APPENDIX

AUTHORIZED COUNTRY means that country in which the above-specified office of TECHNOLOGY LICENSEE is located.

FAIR MARKET VALUE MEANS, with respect to any ITEM SUBJECT TO FEE sold, leased or put into use, the greater of:


(i) 
the selling price which a seller would realize from an unaffiliated buyer in an arm's length sale of an identical item in the same quantity and condition and at the same time and place as such sale, lease or putting into use; or


(ii) 
the selling price actually obtained for such item in the form in which it was sold;

whether or not such item is then assembled, and without excluding the value of any components or subassemblies which are included in such item.

In determining "selling price," the following shall be excluded:


(a) 
usual trade discounts actually allowed to unaffiliated persons or entities;


(b) 
packing costs;


(c) 
costs of insurance and transportation; and


(d) 
import, export, excise, sales and value added taxes, and customs duties.

ITEM SUBJECT TO FEE means any article in a class specified in Section 2.02, and any maintenance part therefor, which is manufactured under Section 1.04 with the use of any of the TECHNICAL INFORMATION (including any such article, and any maintenance part therefor, manufactured under Section 1.04 with manufacturing facilities made with the use of any of the TECHNICAL INFORMATION), other than (i) demonstration models and articles and maintenance parts produced in the course of, or intended for use in connection with, research, development or experimental undertakings controlled by TECHNOLOGY LICENSEE, and (ii) articles and maintenance parts therefor furnished to TECHNOLOGY LICENSOR or any of its SUBSIDIARIES.

SUBSIDIARY of a company means a corporation or other legal entity (i) the majority of whose shares or other securities entitled to vote for election of directors (or other managing authority) is now or hereafter controlled by such company either directly or indirectly; or (ii) which does not have outstanding shares or securities but the majority of the equity interest in which is now or hereafter owned and controlled by such company either directly or indirectly; but any such corporation or other legal entity shall be deemed to be a SUBSIDIARY of such company only as long as such control or ownership and control exists.

TECHNICAL INFORMATION means certain informative material (including all copies derived from material furnished hereunder) relating to and the term also means the information available from said material, such material being more fully identified as 

