                         TRADEMARK LICENSE AGREEMENT

                        Reprinted with permission of 

                        UNIX System Laboratories, Inc.


This Agreement is made and entered into between AMERICAN TELEPHONE AND TELEGRAPH COMPANY, a New York corporation having an office at 550 Madison Avenue, New York, New York 10022, United States of America ("AT&T"), and [Full Customer Name], [a/an State of Incorp] corporation having an office at [Corp Address 1], [Corp Address 2], [Corp Address 3], [Corp Address 4], for itself and its SUBSIDIARIES (collectively referred to herein as ("LICENSEE").

WHEREAS, LICENSEE is licensed by AT&T or one of its subsidiaries, pursuant to a Software Agreement and Sublicensing Agreement, to create and distribute SUBLICENSED PRODUCTS based on AT&T's UNIX* System V, Release 3.2 or a subsequent AT&T UNIX System V release; and

WHEREAS, AT&T is willing, under suitable terms and conditions as hereinafter set forth, to permit LICENSEE to use AT&T's UNIX trademark in connection with QUALIFYING ELIGIBLE MODULES for distribution to end users; and

WHEREAS, LICENSEE desires to acquire the right from AT&T to use the UNIX trademark, under its own name, in connection with the manufacture and distribution of copies of QUALIFYING ELIGIBLE MODULES bearing the LICENSED TRADEMARK.

NOW, THEREFORE, in consideration of the mutual covenants herein contained, the adequacy and sufficiency of which are acknowledged, the parties agree as follows:

1. COVERAGE AND EFFECTIVE DATE

The terms and conditions set forth below shall apply to each ELIGIBLE MODULE that becomes subject to this Agreement. Each such ELIGIBLE MODULE shall become so subject upon execution by LICENSEE and AT&T of a CONTROL SPECIFICATION for the particular ELIGIBLE MODULE. Each such CONTROL SPECIFICATION includes additional provisions which apply with respect to the associated ELIGIBLE MODULE. Initially, CONTROL SPECIFICATION(S) No. [e.g., 93] are included in and made part of this Agreement. Additional CONTROL SPECIFICATIONS may be added to this Agreement to include additional ELIGIBLE MODULES, and each such additional CONTROL SPECIFICATION shall be considered part of this Agreement as of the later of the dates of execution by LICENSEE and AT&T.

The effective date of this Agreement shall be the later of the dates of execution of the initial CONTROL SPECIFICATION(S) by LICENSEE and AT&T.

2. DEFINITIONS

Terms in capital letters in this Agreement, other than names of parties and section headings or as otherwise specified, shall have the meanings indicated in this Section.

"ADDED VALUE" means, for a given ELIGIBLE MODULE, any functionality that extends beyond that set forth for the BASE in Section 2 of the associated CONTROL SPECIFICATION and that meets the requirements of Section 3 of such specification.

"BASE" means, for a given ELIGIBLE MODULE, a multi-tasking operating system that meets the requirements of Section 2 of the associated CONTROL SPECIFICATION.

"CONTROL SPECIFICATION" means a trademark control specification associated with a specific ELIGIBLE MODULE.

"ELIGIBLE MODULE" means a SUBLICENSED PRODUCT based on AT&T's UNIX System V, Release 3.2 or subsequent AT&T UNIX System V release. Such module consists of a multi-tasking operating system including a BASE and ADDED VALUE (if any) together with RELATED DOCUMENTATION.

"LICENSED TRADEMARK" means AT&T's UNIX trademark.

"NONCOMPLIANCE" means, for a given ELIGIBLE MODULE, that such module does not fully meet the requirements of Sections 5, 6, 7, or 8 of the associated CONTROL SPECIFICATION.

"QUALIFYING ELIGIBLE MODULE" means an ELIGIBLE MODULE that conforms to the associated CONTROL SPECIFICATION.

"RELATED DOCUMENTATION" means, for a given ELIGIBLE MODULE, any document that describes the contents, features, or functionality of the ELIGIBLE MODULE. For purposes of this Agreement this term does not include marketing materials.

"SUBSIDIARY" of a company means a corporation or other legal entity (i) the majority of whose shares or other securities entitled to vote for election of directors (or other managing authority) is now or hereafter controlled by such company or (ii) the majority of the equity interest in which is now or hereafter owned and controlled either directly or indirectly by such company, but any such corporation or other legal entity shall be deemed to be a SUBSIDIARY only so long as such control or ownership and control exists.

"TERRITORY" means the countries listed in Appendix A hereto.

The terms AUTHORIZED COPIER, SUBLICENSED PRODUCT, and DISTRIBUTOR have the meanings specified for such terms in the Sublicensing Agreement.

3. GRANT OF TRADEMARK LICENSE

A.
AT&T hereby grants to LICENSEE, subject to the timely payment of applicable fees listed in Appendix B hereto and compliance with all other terms and conditions of this Agreement, a nonexclusive, non-transferable license and right to use the LICENSED TRADEMARK (a) solely in the TERRITORY; and (b) solely on QUALIFYING ELIGIBLE MODULES which are (i) manufactured by or for LICENSEE; (ii) certified by LICENSEE in the form given in Appendix C hereto; and (iii) distributed under LICENSEE's name.


LICENSEE may request permission from AT&T to distribute QUALIFYING ELIGIBLE MODULES in a country not within the TERRITORY. Permission, if granted, to distribute outside the TERRITORY shall be in writing and shall be subject to the terms and conditions of this Agreement and such other terms and conditions which AT&T may specify.

B.
LICENSEE shall not use the LICENSED TRADEMARK in any country of the TERRITORY outside the United States unless and until LICENSEE has given at least ninety (90) days prior written notice to AT&T. During such ninety (90) day period AT&T may, where it deems appropriate in its sole discretion, effect recordation of LICENSEE as a registered user of such mark in such country and/or recordation of the Agreement or other license agreements which meet appropriate local standards with appropriate authorities. LICENSEE shall assist AT&T as appropriate in carrying out such recording process.

C.
To defray AT&T's expenses for charges imposed on AT&T by such country and by local associates for the recording activities contemplated in paragraph B of this Section, AT&T shall invoice LICENSEE a recordal fee, specified in Appendix B hereto, per country in which recordal is effected. Such invoice shall be payable to AT&T within thirty (30) days after receipt of the applicable invoice. Upon the termination or expiration of this Agreement or LICENSEE's right to use the LICENSED TRADEMARK in any country to which this paragraph applies, AT&T and LICENSEE shall cancel the registered user registration or licensed recordal in such country, and to this end LICENSEE agrees to execute any documents that may be necessary to restore AT&T to its former position in all respects.

4. QUALITY CONTROL

A.
LICENSEE shall not distribute (or allow any DISTRIBUTOR of LICENSEE to distribute) to a third party, any ELIGIBLE MODULE made by or for LICENSEE and bearing the LICENSED TRADEMARK before LICENSEE has shipped to AT&T a specimen of each such module, in the packaging (if any) in which such module is intended to be distributed. Where such module is intended to be distributed on transportable distribution media, the specimen must be provided on such media. Where such module is provided resident on a host computer, the specimen must be provided to AT&T on transportable magnetic media. Where RELATED DOCUMENTATION of such module is distributed in electronic form, such RELATED DOCUMENTATION must also be provided to AT&T in printed form. Transportation costs for shipment of the specimens, as well as the risk of loss or damage to such specimens, shall be borne by LICENSEE. Specimens covered by this paragraph A shall be submitted to AT&T at the location and in the manner specified in Section ADDRESS FOR SUBMISSION OF MATERIALS BEARING TRADEMARK below.

B.
Each ELIGIBLE MODULE specimen submitted pursuant to this Section shall be accompanied by a written statement, in the form set forth in Appendix C and signed by a responsible officer of LICENSEE, certifying that such specimen conforms to the associated CONTROL SPECIFICATION for such module and setting forth a functional description of the ADDED VALUE included in such module.

C.
LICENSEE shall develop and execute a test plan that supports the certification made by LICENSEE for the applicable module pursuant to paragraph B of this Section.

D.
If any change is made by LICENSEE, at any time, to an ELIGIBLE MODULE for which a specimen has been previously submitted (irrespective of whether such changes were made to correct any nonconformance), such change may not be distributed bearing the LICENSED TRADEMARK unless and until the procedures set forth in paragraphs A, B and C of this Section have been complied with. Nothing in this paragraph D shall prevent LICENSEE from distributing such change as stand-alone software without going through such procedures, or from indicating that such change is intended for use in ELIGIBLE MODULES.

E.
Upon thirty (30) days prior written notice to LICENSEE, AT&T or its authorized representative shall have the right, during regular business hours and at LICENSEE's facilities, to inspect and test one or more randomly selected specimens of ELIGIBLE MODULES to determine compliance with the associated CONTROL SPECIFICATION. In addition LICENSEE shall provide AT&T with all test plans, procedures and results used to support the certification made by LICENSEE for the applicable module pursuant to paragraph B of this Section. No particular ELIGIBLE MODULE shall be subjected to more than two (2) such inspections per year. LICENSEE shall, at AT&T's request, provide hardware and assist AT&T in conducting such inspection(s) and test(s) as needed.


All reasonable and customary costs associated with inspection and test of an ELIGIBLE MODULE at LICENSEE's facilities shall be borne by LICENSEE. AT&T will invoice LICENSEE within thirty (30) days of such an inspection and test for all applicable expenses including but not limited to travel to LICENSEE's facilities and lodging during the inspection period. Such invoice shall be payable to AT&T within thirty (30) days of receipt of the applicable invoice.

F.
If at any time AT&T determines that any ELIGIBLE MODULE bearing the LICENSED TRADEMARK fails to fully conform to the applicable CONTROL SPECIFICATION, AT&T shall so notify LICENSEE in writing of such non-conformance. Where such non-conformance includes a NONCOMPLIANCE, and LICENSEE is not otherwise in material breach of its obligations under this Agreement, LICENSEE may continue distributing such non-conforming ELIGIBLE MODULE in its current form but shall correct any such NONCOMPLIANCE in all subsequently submitted specimens of any ELIGIBLE MODULE.

5. TRADEMARK LICENSE FEES AND PAYMENTS

A.
LICENSEE shall pay to AT&T an annual trademark license fee in the amount specified in Appendix B hereto.

B.
All payments shall be made in United States dollars to AT&T at the address specified in Section ADDRESS FOR SUBMISSION OF PAYMENTS.

C.
LICENSEE shall make all payments required under this Agreement within thirty (30) days of invoice from AT&T, irrespective of LICENSEE's own business and accounting methods.

D.
Payments provided for in this Agreement shall, when overdue, be subject to a late payment charge calculated at an annual rate of three percent (3%) over the posted prime rate or successive posted prime rates in effect in New York City during delinquency, provided, however, that if the amount of such late payment charge exceeds the maximum permitted by law for such charge, such charge shall be reduced to such maximum amount.

E.
AT&T may change any trademark fee at the start of any contract year by giving written notice to LICENSEE no later than ninety (90) days before the start of the contract year for which such change is to be effective. The percentage increase in such trademark fee at any one time shall not exceed the cumulative percentage increase in the Unadjusted Consumer Price Index as published by the Bureau of Labor Statistics, U.S. Department of Labor, since the time that the last such increase (if any) was made effective.

F.
LICENSEE shall pay all taxes imposed as a result of the existence or operation of this Agreement except any income and franchise tax imposed on AT&T by any governmental entity.

G.
Payments made by LICENSEE are not refundable.

6. LIMITED WARRANTY


AT&T WARRANTS THAT IT HAS THE RIGHT TO GRANT THE LICENSES GRANTED HEREIN. AT&T AND ITS SUBSIDIARIES MAKE NO OTHER WARRANTY OF ANY KIND, EXPRESS OR IMPLIED.

7. NEGATION OF CONSEQUENTIAL DAMAGES


Neither party nor its SUBSIDIARIES shall be liable for any indirect, consequential or incidental damages whatsoever arising out of this Agreement.

8. ANCILLARY USE OF THE LICENSED TRADEMARK


Subject to the terms and conditions of this Agreement, LICENSEE is further authorized to use the LICENSED TRADEMARK in the TERRITORY in connection with marketing materials relating to QUALIFYING ELIGIBLE MODULES for purposes of publicity, advertising, signs, product brochures, cartons and other forms of advertising. LICENSEE shall promptly provide AT&T with specimens of marketing materials requested in writing by AT&T in order to monitor consistency of such materials with LICENSEE's obligations under this Agreement. The specimens shall be provided to AT&T at the location specified in Section ADDRESS FOR SUBMISSION OF MATERIALS BEARING TRADEMARK.

9. PROTECTION OF LICENSED TRADEMARK


LICENSEE agrees not to challenge, oppose, petition to cancel or otherwise attack the LICENSED TRADEMARK and AT&T's ownership thereof anywhere in the TERRITORY. LICENSEE also agrees, subject to the terms and conditions of this Agreement, that any and all rights that may be acquired by the use of the LICENSED TRADEMARK by LICENSEE shall inure to the sole benefit of AT&T. Except as provided in this Agreement, LICENSEE shall not use the LICENSED TRADEMARK as all or part of any corporate name, trade name, trademark, service mark, certification mark, collective membership mark or any other designation confusingly similar to the LICENSED TRADEMARK. If any application for registration is or has been filed by or on behalf of LICENSEE in any country of the TERRITORY and relates to any mark which, in the reasonable opinion of AT&T, is confusingly similar, deceptive or misleading with respect to, or dilutes or in any way damages the LICENSED TRADEMARK, LICENSEE shall at AT&T's request abandon all use of such mark and any registration or application for registration thereof and shall reimburse AT&T for all costs and expenses of any successful opposition or related legal proceeding, including attorneys' fees, instigated by AT&T or its authorized representative.


In the performance of this Agreement, LICENSEE shall comply with all applicable laws and regulations pertaining to the proper use and designation of trademarks in the countries of said TERRITORY. Should LICENSEE be, or become, aware of any applicable laws or regulations which are inconsistent with the provisions of this Agreement, LICENSEE shall promptly notify AT&T of such inconsistency. AT&T and LICENSEE shall attempt to resolve the inconsistency. In the event no resolution is achieved and performance of such inconsistent provision is not waived, and provided AT&T in good faith determines that such inconsistency threatens its legal rights in and to the LICENSED TRADEMARK or may subject it to liability for damages or penalties to a third party or government entity or is otherwise injurious to AT&T, then AT&T may terminate the license and rights granted hereunder with respect to the use of the LICENSED TRADEMARK in the country whose laws and regulations are inconsistent with the provisions of this Agreement.

10. PROTECTION OF PROPRIETARY INFORMATION

A.
AT&T agrees that it will not disclose, to any third party, any of LICENSEE's proprietary information which pertains to ELIGIBLE MODULES and to which access is given by LICENSEE for purposes of inspection and test as contemplated in Section QUALITY CONTROL above. AT&T also agrees that it will not make use of such information in its product development.

B.
The obligations set forth in paragraph A of this Section shall not apply to any portion of such information of LICENSEE which:


(i)
was previously known to AT&T free of any obligation of confidentiality; or


(ii)
is or becomes publicly available other than by means of unauthorized disclosure by AT&T; or


(iii)
is independently developed by AT&T; or


(iv)
is required to be supplied by AT&T pursuant to a statute, regulation, or order of a court of competent jurisdiction, provided that AT&T agrees to furnish timely notice to LICENSEE to permit the taking of appropriate protective measures.

11. AGREEMENT PERSONAL


The benefit of this Agreement shall be personal to LICENSEE, who shall not without the prior consent in writing of AT&T assign the same, nor part with any of its rights or obligations hereunder, nor grant or purport to grant any sublicense in respect of the LICENSED TRADEMARK. Any such purported assignment shall be void.

12. TERM AND TERMINATION

A.
The trademark license granted under this Agreement shall remain in force from the effective date of this Agreement until terminated in accordance with this Section.

B.
If LICENSEE is in material breach of one or more of its obligations under this Agreement, AT&T may, upon its election and in addition to any other remedies that it may have, at any time terminate all the rights granted by it hereunder by not less than sixty (60) days written notice to LICENSEE specifying any such breach, unless within the period of such notice all breaches specified therein shall have been remedied. By way of example but not of limitation, a material breach includes distributing, or permitting distribution of, an ELIGIBLE MODULE bearing the LICENSED TRADEMARK after AT&T has notified LICENSEE, pursuant to paragraph F of Section QUALITY CONTROL above, that such ELIGIBLE MODULE is in nonconformance with Section 2A of the applicable CONTROL SPECIFICATION.

C.
AT&T may also, at its option and to the extent permitted by law, forthwith terminate the license and rights granted in this Agreement to LICENSEE upon the occurrence of any of the following:


(1)
An unresolved inconsistency occurring between any applicable laws and regulations and the provisions of this Agreement, as and to the extent provided in Section PROTECTION OF LICENSED TRADEMARK; or


(2)
Continued use of the trademark in a particular country where such continued use is prohibited in any respect by the action of any judicial, administrative or like authority, or as a result of an agreement with a third party to settle a dispute relating to the LICENSED TRADEMARK.

D.
LICENSEE may unilaterally terminate its licenses under this Agreement by giving at least sixty (60) days written notice to AT&T.

E.
Immediately after the expiration or termination of the license and rights granted under this Agreement, LICENSEE agrees to cease and discontinue completely and permanently use of the LICENSED TRADEMARK.

F.
Additionally, upon expiration or termination of this Agreement or of LICENSEE's licenses hereunder, all rights granted under this Agreement and all obligations arising from this Agreement shall cease to exist except the obligations set forth in Sections PROTECTION OF PROPRIETARY INFORMATION; NEGATION OF CONSEQUENTIAL DAMAGES; and TERM AND TERMINATION.

13. NOTICES


Any notice required or permitted to be given under this Agreement shall be written communication by way of Telex or air letter, registered and postage prepaid, and shall be directed by one party to the other at its respective address as follows unless otherwise provided for in this Agreement.

A.
Notices to AT&T shall be directed to:






AT&T






UNIX Software Operation






P. O. Box 25000






Greensboro, North Carolina 27420

B.
Notices to LICENSEE shall be directed to LICENSEE's address set forth in the first paragraph of this Agreement.


Either party may change its address to which notices or requests shall be directed by written notice to the other party, but until such change of address has been received any notice or request sent to the above addresses shall be effective upon mailing and shall be considered as having been received.

14. ADDRESS FOR SUBMISSION OF PAYMENTS

Fees to AT&T under this Agreement shall be made payable and sent to:






AT&T






UNIX Software Operation






P. O. Box 65080 






Charlotte, North Carolina 28265

15. ADDRESS FOR SUBMISSION OF MATERIALS BEARING TRADEMARK

All specimens of ELIGIBLE MODULES, letters of certification and/or marketing materials shall be sent to:






AT&T






UNIX Software Operation






Trademark Quality Control Manager






60 Columbia Turnpike






Morristown, New Jersey 07962-1914






Tel: (201) 829-8706






Fax: (201) 829-0127

16. ENTIRE AGREEMENT


The provisions of this Agreement (including any applicable CONTROL SPECIFICATION(S)) contain the entire understanding between the parties relating to use by LICENSEE of the LICENSED TRADEMARK on ELIGIBLE MODULES (and related marketing materials), manufactured or provided by or for LICENSEE. Such provisions supersede and cancel all prior provisions, negotiations, agreements and commitments (whether oral or in writing) with respect to such use by LICENSEE. This Agreement may not be released, discharged, abandoned, changed or modified in any manner except by an instrument in writing signed by the parties.

17. GOVERNING LAW


The construction of this Agreement will be governed by the substantive laws of the State of New York.

18. GOVERNMENTAL APPROVALS


LICENSEE, at its expense, shall be responsible for obtaining approvals which are required by all appropriate governmental authorities with respect to the validity or effectiveness of this Agreement, and for complying with any requirements of such governmental authorities for making payments hereunder. LICENSEE shall furnish to AT&T written evidence from such governmental authorities of any such approvals and compliance.

19. NO WAIVER


No waiver of any breach of any provision of this Agreement shall constitute a waiver of any prior, concurrent or subsequent breach of the same or any other provisions hereof, and no waiver shall be effective unless made in writing and signed by an authorized representative of the waiving party.

20. APPENDICES INCORPORATED


Appendices A-C are included in and made part of this Agreement.


IN WITNESS WHEREOF, each of the parties has caused this agreement to be executed in duplicate originals by its duly authorized representatives on the respective dates entered below.


[Full Customer Name]
AMERICAN TELEPHONE AND 





TELEGRAPH COMPANY

By



By


(Print or Type Name)

O. L. Wilson





Division Manager

(Title)

 

UNIX Software Operation

(Date)



(Date)


