                           CPR MODEL AGREEMENT FOR

                  NEUTRAL EXPERT FACTFINDING IN INTELLECTUAL

                              PROPERTY DISPUTES

[This model agreement enables the parties to an intellectual property dispute to resolve the key factual issue or issues in dispute through a factfinding program conducted by a jointly selected neutral expert factfinder.]

AGREEMENT made ________________, 19___ (the "commencement date") among ____________________ of ____________________ and ________________________________ of ________________________  (herein called the "parties"), and _____________________________ of ______________________ (herein called the "Expert").

An intellectual property dispute has arisen between the parties ("the dispute"), which involves one or more key factual issues. The parties wish jointly to sponsor and have carried out a program of factfinding for resolving such issues ("the factfinding program"), to be conducted by and under the supervision of the Expert.

Accordingly, the parties and the Expert agree as follows:

1. 
DEFINITION OF THE ISSUES TO BE RESOLVED

1.1. 
The issues to be resolved are defined as follows:

2. 
THE EXPERT

2.1. 
Conduct of Program. The factfinding program shall be conducted by and under the supervision of the Expert, who shall be neutral and impartial as between the parties in all matters relevant to this agreement.

2.2. 
Compensation. The Expert's compensation shall be determined as follows:

2.3.
 Conflict of Interest. No circumstances are known to either of the parties or the Expert which would cause reasonable doubt regarding the impartiality of the Expert, such as bias, interest in the result of the program, or past or present relationship with the parties or their counsel. If any such circumstances should be disclosed hereafter and before the factfinding program is completed, the Expert shall be disqualified, unless both parties agree to his/her continuing to serve. Any actions taken before disqualification by the Expert shall be null and void, except as the parties otherwise agree.

3. 
INFORMATION TO BE SUPPLIED TO THE EXPERT

3.1. 
Not more than 15 days after the commencement date the parties shall exchange with each other, and furnish to the Expert, the following information:


(a) statements of their respective contentions, with supporting evidence;


(b) copies of or adequate references to all documents known to or believed by them to contain data relevant to the Expert's investigations; and


(c) the names of all persons known to or believed by them to have data or information relevant to the Expert's investigations.

Such information shall be supplemented promptly following discovery of further relevant information by either party.

4. 
CONDUCT OF THE PROGRAM

4.1. 
Scheduling. The Expert shall begin the factfinding program not more than 30 days after the commencement date. He/she shall complete the program, and shall submit his preliminary findings and conclusions thereon to both parties, within ___ days of its commencement.

4.2. 
Location. The Expert shall conduct the program at such location(s), with the use of such facilities, as he/she sees fit.

5.
 COMMUNICATIONS WITH EXPERT

5.1. 
Ex Parte Communication. Except as otherwise provided herein neither party, nor any representative of either, shall, without the consent of the other, have any private or ex parte communication with the Expert concerning any matter relating directly or indirectly to the factfinding program.

5.2. 
Submission of Data. While the factfinding program is being carried out, either party may submit to the Expert such data as it may desire; provided, however, that if any such submission is in writing a copy shall be supplied to the other party, and if oral, such submission shall be made in the presence of the other party.

6. 
INTERIM REPORTS

6.1. 
At such time or times as the parties and the Expert shall agree the latter shall submit in writing to both parties one or more interim reports. Within ___ days following submission of any such interim report each party may submit such written comment thereon to the Expert as it may desire, with a copy of such comment supplied to the other party.

7. 
FINDINGS AND CONCLUSIONS

7.1. 
Preliminary Findings. Following completion of the work the Expert shall prepare and submit to both parties in writing preliminary findings and conclusions.

7.2. 
Parties' Comments. Either party may, within 10 days following receipt of the preliminary findings and conclusions, submit such comments thereon as it may wish to the Expert, in writing with copy to the other party. Each party may thereafter, within 7 days following receipt of the other's comments, make such written comment thereon as it may wish, with copy to the other party.

7.3. 
Final Report. Within ___ days following receipt of the parties' comments as provided in paragraph 7.2, the Expert shall submit to both parties in writing final findings and conclusions on the factfinding program.

8. 
BINDING EFFECT AND CONSEQUENCES OF FINDINGS

8.1. 
Findings Binding. The findings and conclusions of the Expert on any matter or issue shall be binding and conclusive as between the parties, and all those in privity with either of them, in all their dealings and relationships, without limitation of time, place or controversy.

8.2. 
Vacation of Findings. The Expert's findings and conclusions may be vacated, modified or corrected only on the grounds, and in the manner specified in the United States Arbitration Act, 9 U.S.C. Sections 1-14, for vacation, modification or correction of an arbitration award.

8.3. 
Litigation. Section 9 hereof notwithstanding, if litigation should arise between the parties regarding the subject matter of the factfinding program, either party may introduce the findings and conclusions of the Expert into evidence in such litigation, and the court shall be informed that both parties have agreed to be bound thereby. Either party may call the Expert as a witness in any such litigation, and the Expert agrees to appear as a witness, if called.

9. 
CONFIDENTIALITY

9.1. 
Scope. The findings and conclusions of the Expert and all other documents, things and other information produced and the statements made in or attendant to the factfinding program shall be maintained in confidence by the parties and the Expert and shall be used only for purposes of the factfinding program. The parties and the Expert will insure that their respective agents, employees, attorneys, and experts shall agree in writing to be bound by the confidentiality provisions of this agreement.

9.2. 
Termination. The obligations of paragraph 9.2 hereof shall terminate with respect to any particular portion of the confidential information (i) when a receiving party (including the Expert) can document that such portion


(a) was in the public domain at the time of its communication thereof to such party,


(b) entered the public domain through no fault of the receiving party subsequent to the time of communication thereof,


(c) was in the receiving party's possession free of any obligation of confidence at the time of its communication thereof,


(d) was rightfully communicated to the receiving party free of any obligation of confidence subsequent to the time it was communicated by the party to this proceeding, or


(e) was developed by employees or agents of the receiving party independently of and without reference to any information that was disclosed in confidence by the other party;

or (ii) when it is communicated by the transmitting party to a third party free of any obligation of confidence; or, (iii) in any event, (___) years after the date of this agreement.

9.3. 
Third-Party Requests for Disclosure. Whenever a party or the Expert is requested, pursuant to a subpoena, request for production of documents or things, civil investigative demand, or other legal process, to disclose to persons or entities not a party to this agreement, any documents, things, information or statements in this factfinding program, prior to responding thereto such party or the Expert shall, within five days after receipt of the request, notify the other party, or in the case of the Expert, both parties, in writing, of the existence and terms of such request. If a response to such request is due in ten days or less, such notice shall be given within 24 hours after service of such request.

9.4. 
Return of Materials. Within 30 days following rendition of his/her final findings and conclusions, the Expert and each party shall return to the party supplying the same all materials theretofore supplied by it. The Expert shall also turn over to both parties copies (or originals) of all compilations, drafts, computations and other data collected or generated by him/her in the course of the factfinding program, keeping no copies thereof.

9.5. 
Survival. The confidentiality provisions of this agreement shall survive the termination of this agreement, whether by breach, mutual agreement or completion of the factfinding program, subject to the provisions of paragraph 9.2 hereof.

9.6. 
Enforcement. The parties and the Expert agree that damages are not adequate, and that they otherwise would be without an adequate remedy at law, for any threatened or actual disclosure or use of information in violation of the confidentiality provisions of this agreement. Accordingly, each consents to the entry of an injunction against any threatened or actual disclosure or use of the information in violation of the confidentiality provisions of this agreement.

10. 
MISCELLANEOUS

10.1.
Costs. The compensation of the Expert and any other costs of the proceeding shall be shared equally by the parties. Each party shall bear its own costs of the proceeding.

10.2.
Time Extensions. The parties may extend any period of time by mutual agreement.

10.3.
Actions Against Expert. The parties agree not to make any claim against the Expert based on any act or omission in his role in this proceeding, except for a claim based on willful misconduct which has caused direct injury to the claimant or in violation of the confidentiality obligations of this agreement.

10.4.
Governing Law. This agreement, and the obligations of the parties and the Expert thereunder, shall be governed by the laws of the State of _____________________.

IN WITNESS WHEREOF, the parties and the Expert have executed this Agreement as of the date first above written.



(Company)


By: 




(Company)


By: 




(Expert)

